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Not So Fast—NCAA Issues NIL Guidance
Targeting Booster Activity

Update

June 08, 2022 | 2 minute read

Recently, the NCAA Division | Board of Directors issued guidance to schools
concerning the intersection between recruiting activities and the rapidly
evolving name, image, and likeness legal environment (see Bracewell’s earlier
reporting here). The immediately effective guidance was in response to “NIL
collectives” created by boosters to solicit potential student-athletes with
lucrative name, image, and likeness deals.

In the short time since the NCAA adopted its interim NIL policy, collectives have
purportedly attempted to walk the murky line between permissible NIL activity
and violating the NCAA'’s longstanding policy forbidding boosters from
recruiting and/or providing benefits to prospective student-athletes. Already,
numerous deals have been reported that implicate a number of wealthy
boosters that support heavyweight Division | programs.

One booster, through two of his affiliated companies, reportedly spent $550,000
this year on deals with Miami football players.! Another report claims that a
charity started in Texas—Horns with Heart—provided at least $50,000 to every
scholarship offensive lineman on the roster.? As the competition for talent
grows, the scrutiny on these blockbuster deals is intensifying.

Under the previous interim rules, the NCAA allowed athletes to pursue NIL
opportunities while explicitly disallowing boosters from providing direct
inducements to recruits and transfer candidates. Recently, coaches of
powerhouse programs have publicly expressed their concern that the interim
NIL rules have allowed boosters to offer direct inducements to athletes under
the pretense of NIL collectives.?

The new NCAA guidance defines a booster as “any third-party entity that
promotes an athletics program, assists with recruiting or assists with providing
benefits to recruits, enrolled student-athletes or their family members.” This
definition could now include NIL collectives created by boosters to funnel name,
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image and likeness deals to prospective student-athletes or enrolled student-
athletes who are eligible to transfer. However, it may be difficult for the NCAA
to enforce its new policy given the rapid proliferation of NIL collectives and the
sometimes contradictory policies intended to govern quid pro quo NIL deals
between athletes and businesses.

Carefully interpreting current NCAA guidance will be central to navigating the
new legal landscape. Businesses and students alike should seek legal advice
in negotiating and drafting agreements that protect the interests of both parties
while carefully considering the frequently conflicting state laws and NCAA
policies that govern the student’s right to publicity.

Please contact your Bracewell lawyer if you need any assistance with licensing,
publication, or marketing in conjunction with collegiate athletics.
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